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Come

now

the

Third

Party

PETITION FOR
REHEARING

Case No. 880410

]

Plaintiffs

and

Appellants

and

Court

overlooked

and

petition this Court to re-hear the appeal.
The

points

of

law

and

misapprehended are significant.
1.

facts

the

Five of them are set forth here:

The trial court held that the Partial Summary Judgment

was final

as

it pertained

to the First Cause of Action.

No

justification is given for the Supreme Court's gratuitous offer to
invite the Appellees to cure defects in the First Cause of Action
by serving the Emporium Partnership and Don White now.

When the

trial court ruled, it was already more than eight years after the
first judgment.
White.

It was too late to serve the partnership or Don

Plaintiffs waived that opportunity.

Appellees were so

delighted at this Opinion they have already delivered service on

the

Partnership

to

the

undersigned.

This

Court's

Decision

completely defeats the rationale in both McCune and Palle, which
require that al1 parties be part of the action in order to have a
joint

judgment

judgment).

renewed

(as

compared

to

a

joint

The judgment in this case was only joint.

joint and several.

obviously

accepted

several

It was not

Appellants should not be denied the legitimate

defense of the statute of

limitations.

Appellants'

argument

After all, this Court
that

appeared for either the Partnership or Don White.
served.

and

counsel

had

not

Neither had been

The Court should have found the renewal judgment was void

because all parties to a joint judgment were not joined and it was
too late to add them.
2.

The Appeals Court never agreed that the original judgment

bore interest.
question.

It denied the prior appeal solely on the timeliness

It was not a finding on the merits.

The Judgment itself

did not provide for interest, and that was because the original
Complaint had not asked for it.

The Supreme Court should not do

what the Trial Court did and accept Plaintiffs' often repeated, but
never

demonstrated statements, that Defendants tried to relitigate

issues which were tried.

The interest issue was never

litigated.

In the briefs, Appellants marshalled the evidence that existed, and
challenged the Plaintiffs to demonstrate where on the record the
trial court was correct.

No showing was ever offered, either to

this Court or to the Trial Court, to justify Plaintiffs' argument.
The Record for this case does not support this Court's accepting
that

idea.

The Court should, at

least, compare

Complaint and Judgment to the renewal judgment.

the original

When it does, it

should

find

that

Plaintiff's

Judgment

was

improperly

vastly

improved the second time around.
3.

The first footnote implies that if the trial court on

remand finds the execution sale to be "valid", that there would be
a $20,000 offset on the judgment.
on this.

The Court misconstrued the facts

What was "valid" to mean?

Appellants did not claim the

judgment should be offset by $20,000 in value, but for the $20,000
Plaintiffs

bid,

regardless

of

whether

value

was

there.

The

argument that Defendant had no interest in the property was not
raised after the sale, but before the sale.

Plaintiffs bid anyway.

Plaintiffs have said Defendants disputed the validity of the sale.
They did not.

Defendants challenged the right of Plaintiffs to

conduct a sale because there was no value.
the procedure.

They did not challenge

The dispute is on whether the amount bid has to be

credited, not whether there was a valid sale.
whether Defendant had value in the property.

It is not about

The Court should rule

as a matter of law that Plaintiffs must offset the claim by the
amount of the bid.
4.

Appellants argued that Plaintiffs were also entitled to

an equitable offset for real estate taken from Von Stocking.
Opinion did not even attempt to explain or justify
action,

or

unaddressed.

the

trial

court's

issue

to

go

If this Court is not willing to grant

the relief, it should justify

5.

that

Plaintiffs

If there is justice to be had, reasons for ignoring

this should be explained.

offset.

permitting

This

the trial

court's denial

of the

This too was a final ruling by the trial court.
In awarding so called

"sanctions" against Plaintiffs'

counsel in the amount of $3,000, the trial court made no. findings.
There was no affidavit to support the attorney fees.

The number

of cases where this Court and the Utah Appeals Court have denied
attorney fees when they are not supported by affidavit is legion.
This Court seemed to delight in castigating counsel for Appellants.
The Decision refers to the Labrum decision.

After that decision,

a modest amount of justice emerged when the U.S. Bankruptcy Judge
finally ruled, five years after the fact, that the claim against
Labrum's

milk

Association

diversion

money

by

Utah

Farm

Production

(PCA) was, after all, imsecured.

Credit

That meant PCA's

attempts to garnish these moneys should have been quashed when
Labrum's attorney asked the Trial Court to do that just before the
bankruptcy.

Right to control the milk diversion money was the

central dispute Labrums and their attorney (Mr. Malouf) had with
PCA in Utah State Courts.
Labrums'

counsel's

vindicated.

reasons

The argument fell on deaf ears, but
for

resisting

PCA

were

ultimately

There is no reason to announce findings here because

of that case.
This Opinion appears to have been made without a thorough
review of the facts.
know

that some

Appellants know the facts in this case and

significant

ones were

not

reviewed

by whoever

ultimately researched the files, the briefs, and put the words on
paper for this opinion.

The support referred to in the opinion

does not support the conclusions reached.
This Petition is presented in good faith and not for delay.
Respectfully submitted this J<D day of October, 1990.
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